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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 82-58-M
Petiti oner A. C. No. 45-02582-05002
V.

Pole Road Pit No. 1 M ne
FERNDALE READY M X & GRAVEL,
I NC. ,
RESPONDENT

DECI SI ON

Appear ances: FErnest Scott, Jr., Esq., Ofice of the Solicitor
U S. Department of Labor, Seattle, Washington
for Petitioner;
M. WIliamA. VanWrven, President, Ferndale Ready
Mx & Gravel, Inc., Ferndal e, Washi ngton,
appearing Pro Se.

Bef or e: Judge Morris

Thi s case, heard under the provisions of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0801 et seq., (the
"Act"), arose froman inspection of respondent's surface sand and
gravel operation. The Secretary of Labor seeks to inpose civil
penal ti es because respondent allegedly violated various safety
regul ati ons pronul gated under the Act.

After notice to the parties, a hearing on the nerits was
held in Bellingham Washi ngton on January 9, 1984.

The parties did not file post trial briefs.
| ssues

The threshol d i ssue is whether a Congressional funding
resol ution prevents MsSHA from proceeding with this case.

The secondary issues are whether respondent violated the
various regulations; if so, what penalties are appropriate.

Stipul ation

At the commencenent of the hearing the parties stipulated as
fol | ows:
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1. Respondent, Ferndale Ready Mx & Gravel, Inc., a corporation
is the owner and operator of the Pole Road Pit No. 1 Mne, a sand
and gravel operation |ocated at Everson, Watcom County,
Washi ngt on.

2. Respondent was the owner and operator of Pole Road Pit
No. 1 Mne, at all tinmes material to this case.

3. Respondent's business affects comerce, and the M ne
Safety and Health Revi ew Conmi ssion has jurisdiction to hear this
case.

4. Respondent admits paragraph 111, of the petition filed in
WEST 82-58-M

5. As a result of an inspection of the Pole Road Pit No. 1
M ne, Everson, Washi ngton, by Federal Mne Safety and Health
| nspect or Janmes Broone on July 28, 1981, Citations Nos. 588681
588682, 588683, 588715, 588716, 588717, 588718, 588719, and
588720, were issued to Respondent.

6. Copies of the aforesaid citations are contained in
Exhibit "A" to the Petition for Assessnment of Penalty filed in
this case by petitioner, and may be adnmitted into evidence for
t he sol e purpose of show ng they were issued.

7. Orders of Wthdrawal Nos. 587071, 587058, 587059, 587060,
587141, 587142, 587143, 587144, and 587145, copies of which are
contained in Exhibit "A" to the petition for assessnent of
penalty filed in this case, were issued to respondent on
Septenmber 2, 1981, by Federal M ne Safety and Heal th I nspector
Davi d Estrada.

8. Copies of the aforesaid Orders of Wthdrawal may be
admtted into evidence for the sole purpose of showi ng they were
i ssued.

9. As of the date (Septenber 2, 1981) Inspector David
Estrada i ssued the aforesaid Orders of Wthdrawal, respondent had
not yet corrected the conditions identified in the citations
referred to i n nunbered paragraph No. 5 above.

10. Respondent corrected the conditions referred to in
nunbered paragraph No. 5, herein above and canme into conpliance
with the Federal M ne Safety and Health Act of 1977, and
applicabl e regul ati ons on or about Septenber 10, 1981

11. During the two year period ending July 28, 1981
respondent did not have any history of violations under the Act.

12. Paynent of the proposed penalties ($613) will not affect
respondent's ability to continue in business.
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13. The Pole Road Pit No. 1 m ne produced 15-20 thousand tons of
wash materials during 1980

14. The Pole Road Pit No. 2 m ne produced 9-10 thousand tons
of wash materials during 1981

15. Respondent's annual dollar vol unme of business done or
sal es nmade during 1980, 1981, and 1982 are set forth bel ow

1980 - $60, 000
1981 - $40, 000
1982 - $50, 000

16. Respondent had approxi mately the foll owi ng nunber of
producti on enpl oyees during the follow ng years:

1980 - One part tine
1981 - One part tine
1982 - One part tine

17. At the commencenent of the hearing it was further
stipulated that M. VanWerven and his son do not contest the
factual allegations contained in the nine citations issued by
James Broone (Transcript at pages 5 and 6).

MSHA' s fiscal authority

A threshold i ssue concerns MSHA's authority to expend funds
in this case. The evidence on this issue i s uncontroverted.

MSHA i nspected this sand and gravel operation and issued
citations on July 28, 1981. Orders of wi thdrawal were issued on
Septenber 2, 1981. On Decenber 18, 1981 respondent filed its
noti ce of contest.

On Decenber 15, 1981 President Reagan signed H R J.Res. 370
Pub.L. No. 91-92, 0131, 95 Stat. 1183, 1199 (1981). The
foregoi ng Congressional funding resolution prohibits MSHA from
enforcing the Mne Safety Act provisions with respect to various
operations including sand or gravel activities (Exhibit J-1).

On January 4, 1982 MSHA wote to respondent and indicated
that the foregoing funding resolution restricted the agency from
enforcing the Act. MBHA's letter further indicated that
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respondent's case would "not be referred to the Federal M ne
Safety and Health Revi ew Commi ssion and no further action will be
taken at this time" (Exhibit R1).

The above prohibition which arose fromthe funding
resolution did not continue in effect. Jurisdiction over sand and
gravel was returned to MSHA when President Reagan signed the
fiscal 1982 suppl enmental appropriations bill on July 18, 1982
(Exhibit J-1).

On this record it does not appear that MSHA expended any
funds on this case during the tine the funding prohibition was in
effect. Once jurisdiction was returned to MSHA, in July 1982, the
agency could legally proceed with the prosecution of this action.
The case was not presented until January 1984, long after the
fundi ng prohi bition had been dissol ved.

On a related case deciding jurisdiction in relation to the
same Congressional funding resolution see the Conm ssion decision
of Secretary on behalf of Cooley v. Otawa Silica Conpany, 6
FMSHRC 516, 525 (1984).

MSHA is not in violation of the funding resolution
accordingly, the agency conplied with the lawin presenting its
evidence in this case

Citation 588681

This citation proposes a civil penalty of $34. Respondent
does not contest the factual allegations in the citation. These
all egations are, in part, as follows:

The el evat ed wal kway around the wash screen was not
kept clear of rocks and dirt on the drive side of the
screen. The buil dup presented a tripping hazard to
person wal ki ng on the wal kway.

(Exhibit E-1).

The citation allegedly violated is contained in Title 30,
Code of Federal Regul ations, Section 56.11-2, which provides as
fol | ows:

56.11-2 Mandatory. Crossovers, elevated wal kways,

el evated ranps, and stairways shall be of substantial
construction provided with handrails, and maintained in
good condition. Where necessary, toeboards shall be
provi ded.

MSHA | nspector James B. Broone indicated that he inspected
respondent's mine on July 28, 1981. (Tr. 7, 9).
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The wal kway cited by the inspector was eight to nine feet above
ground (Tr. 11). The wash screen was in operation and one person
was exposed to the | oose rocks on the wal kway. Injuries that
could be sustained would range froma mnimal injury to a
fatality (Tr. 11, 12; Exhibit E10). The inspector concl uded that
managenent was not aware of this condition (Tr. 10-11).

Respondent presented no evidence concerning this citation
Di scussi on

The Conmi ssion previously affirmed a violation of this
regulation in a factual setting where there were tools, hooks,
wire rope and rocks lying near the edge of the el evated wal kway.
In addition, there was no toeboards around the edge of the
platformto prevent the | oose material fromfalling over the edge
and striking enpl oyees bel ow. El Paso Rock Quarries, Inc., 3
FMSHRC 35, 39. The witer is bound by the above Conmi ssion
pr ecedent .

For these reasons Citation 588681 should be affirned.
Citation 588682

This citation proposes a penalty of $72 and it reads, in
part:

The V-belt drive for the I ead pulley of the wash screen
feed conveyor was not guarded. It was about 5 1/2 feet
above the level of its wash screen wal kway and readily
accessible to a person on the wal kway.

(Exhibit E-2).

The citation allegedly violated, 30 CF.R 56.14-1
provi des:

Guar ds

56.14-1 Mandatory. Cears; sprockets; chains; drive,
head, tail, and takeup pulleys; flywheels; couplings;
shafts; sawbl ades; fan inlets; and simlar exposed
nmovi ng machi ne parts which may be contacted by persons,
and which may cause injury to persons, shall be

guar ded
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| nspect or Broome, supplenenting the factual allegations in the
citation, testified that this violative condition was in plain
sight. It should have been known to respondent. In addition, the
i nspector had previously advised the conpany that it was not in
conpl i ance concerning the V-belt. No citation had been previously
i ssued for this condition because the plant was not then
operating (Tr. 12-14).

The sane wash screen appears in this citation as in the
previous citation (Tr. 13-14). The V-belt drive is 5 1/2 feet
fromthe wal kway; the pulley itself is directly in the center of
t he wal kway (Tr. 15; Exhibit E-11).

This condition could cause injuries ranging from brui sed
fingers to the loss of a hand (Tr. 14-15).

Respondent's witness Larry WIIliam VanWerven testified that
i nspectors on previous occasi ons had not required guards for the
conditions cited here (Tr. 35-38).

Di scussi on

The facts establish a violation of Section 56.14-1. On the
facts of the case see the Conm ssion decision of Mssouri G avel
Conpany, 3 FMSHRC 2470 (1981).

Respondent's defense is generally asserted as to all the
guarding citations. It is in the nature of a collateral estoppe
agai nst MSHA because the inspectors did not previously issue
citations for these sane violative conditions.

The fact that citations were not previously issued for
vi ol ati ons of the guardi ng standard does not invoke the doctrine
of collateral estoppel. The inspectors have different areas of
expertise and it may well be that for some particular reason a
violative condition is (or is not) brought to an inspector's
attention. The doctrine cannot be invoked here to deny miners the
protection of the Mne Safety Act. | have previously refused to
apply the doctrine in simlar circunstances. Servtex Materials
Conmpany, 5 FMBHRC 1359 (1983); Kennecott M nerals Company, WEST
82-155-M (August 1984); see al so the Comm ssion decision in King
Knob Coal Conpany, Inc., 3 FMSHRC 1417 (1981).

Respondent generally raised this issue and this ruling
applies to Citation 588716, 588717, 588718, infra.

The citation should be affirned.
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Citation 588683

This citation proposes a penalty of $36 and it reads, in
part:

The pl ant operator did not have a nethod of
conmuni cati on to sumon help in case of an energency.
(Exhibit E-3).

The citation alleges respondent violated 30 C.F.R 56.18-13
whi ch provides:

56.18-13 Mandatory. A suitable conmunication system
shall be provided at the mne to obtain assistance in
t he event of an energency.

In addition to the factual allegations in the citation
I nspector Broome testified there was no neans to sumon help if a
wor ker was injured. But no enpl oyee was exposed to this hazard
since this was a one man operation (Tr. 16-17).

Larry VanWerven testified that there was a private business
| ocat ed about 750 feet fromthe wal kway. The busi ness was open
six days a week from9 a.m to 5 p.m (Tr. 34, 35).

Di scussi on

The facts establish a violation of the regulation. The
availability of a business tel ephone 750 feet fromthe wal kway is
not a "suitable"” comunication system It is both too renote and
under the control of another

Citation 588715

This citation proposes a penalty of $195 and it reads, in
part:

The 966 Cat front end | oader, which was feeding the
pl ant and | oadi ng custoner trucks did not have the
aut omati ¢ backup warning alarmin working order. The
| arge muffler prevented the operator from having a
clear viewto the rear

(Exhibit E-4)

The citation alleges respondent violated 30 C.F. R 56.9-2.
The correct standard would be 30 C. F.R 56.9-87. Inasnuch as
respondent does not dispute the factual allegations in the
citation, pursuant to the Federal Rules of Civil Procedure, the



~2161

citation is anmended to read 30 CF. R 56.9-87. Fed. RGv.P, Rule
15(b), Usery v. Marquette Cenent Manufacturing Conpany, 568 F.2d
902 1977 (2nd Gr).

30 C.F.R 56.9-87 provides as foll ows:

56.9-87 Mandatory. Heavy duty nobile equi pment shall be
provi ded with audi bl e warni ng devi ces. Wen the
operator of such equi pnent has an obstructed view to
the rear, the equi pnent shall have either an automatic
reverse signal alarmwhich is audible above the
surroundi ng noi se |l evel or an observer to signal when
it is safe to back up.

Wt ness Broone observed that at the tinme of his inspection
only one worker was present. Hence, there was no exposure to
enpl oyees. But custoners who were |oading at the tine were
exposed to this hazard (Tr. 16-18).

M. VanWerven told the inspector that he didn't know the
truck | acked a backup alarm (Tr. 18).

Respondent of fered no evidence in connection with this
viol ation.

The facts establish a violation. The citation should be
affirmed since the |ack of knowl edge of this defect does not
constitute a defense.

Citation 588716

This citation proposes a penalty of $60 and it reads, in
part:

The tail pulley of the pea gravel conveyor did not have
a guard to prevent someone fromgetting caught in the
nmovi ng machi nery.

(Exhibit E-5)

The standard all egedly violated regardi ng guards, 30 C F.R
56.14-1, is set forth, supra.

The MSHA inspector testified that he had informally advi sed
M. VanWerven 2 to 6 nonths before the inspection that the
conveyor, which was in plain sight, needed a guard (Tr. 19).

The operator of the conveyor was the only worker exposed
(Tr. 19).
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Di scussi on

The facts establish a violation of the regulation. The
defense of collateral estoppel has been previously discussed and
it is without nerit.

Citation 588717

This citation proposes a penalty of $60 and it reads, in
part:

The tail pulley of the 7/8" rock conveyor did not
have a guard over the pinch points to prevent a person
fromgetting caught in the noving machi nery.

(Exhibit E-6)

The standard allegedly violated, 30 C.F.R 56.14-1, is set
forth, supra.

I nspect or Broone indicated he had notified M. VanWrven
about this condition. One worker was exposed to the violative
condition which could cause injuries ranging fromfractured hands
to a fatality (Tr. 19-21).

This tail pulley, about knee high, was near a footing at the
exit end of the screen (Tr. 21).

Respondent' s evi dence generally indicated that other
i nspectors failed to require guards (Tr. 35-36).

Di scussi on
The testi nony and the photographs (Exhibit E-13) establish a
viol ation of the standard. Respondent's defense has been
previously di scussed and found to be wanting.
The citation should be affirned.

Citation 588718

This citation proposes a penalty of $60 and it reads, in
part:

The tail pulley of the 1 1/2" rock conveyor did not
have a guard to prevent soneone fromgetting caught in
t he pinch points of the noving machinery.

(Exhibit E-7)

The standard allegedly violated, relating to guards, 30
C.F.R [56.14-1, is set forth, supra.
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I nspector Broome testified that one worker was exposed to this
hazard. The frequency of his exposure woul d depend on the nunber
of times it would be necessary to shovel out the debris at the
tail pulley.

The sane type of an accident could occur as wth other
unguarded tail pulleys. An accident could range froma bruised
hand to the loss of an armto a fatality (Tr. 23).

The tail pulley was in plain sight. In addition, the
i nspector had informally advised the conpany about this condition
(Tr. 22-23).

Di scussi on

The facts establish a violation of the standard. The sane
ruling applies to the defense of collateral estoppel

Citation 588719

This citation proposes a penalty of $44 and it reads, in
part:

The wal kway around the wash screen had an openi ng on
the sand screw end through which a man could fall or
step into the worm of the sand screw

(Exhibit E-8)

The standard allegedly violated, 30 C.F. R 56.11-12,
provi des:

56.11-12 Mandatory. Openi ngs above, bel ow, or near
travel ways through which nmen or materials may fal
shall be protected by railings, barriers, or covers.
VWhere it is inpractical to install such protective
devi ces, adequate warning signals shall be installed.

The i nspector saw one enpl oyee exposed to this condition
Each tine the enpl oyee wal ked around the wal kway he had to step
over the hole in the screen. The hole, about two feet by two feet
was in plain sight (Tr. 24). A person could fall 2 1/2 to 3 feet
if he fell through the hole (Tr. 25).

Di scussi on
The facts and the photograph (E-14) clearly establish a
violation of the regul ati on. Respondent's defense has been
previously discussed. It is again denied.

Citation 588720

This citation proposes a penalty of $52 and it reads, in
part:
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The handrail on the drive side of the wash screen was inconplete.
A section of wal kway about 8-10 foot long did not have a handrai
and a chain that woul d have bl ocked off the wal kway was down the
wal kway was el evated about 8p off the ground.
(Exhibit E-9)

The standard allegedly violated, 30 C.F. R 56.11-2, was
cited in connection with the first citation in this decision

The inspector testified that a 42 inch handrail enconpassed
t he wal kway; except there was no handrail for 8 to 10 feet al ong
the wal kway. In addition, a chain was not hooked to bl ock off
access at the end of the wal kway (Tr. 26, 27).

One wor ker was exposed to this condition. If he fel
backwards off of the eight foot high wal kway his injuries could
range frommninmal to fatal (Tr. 26-27).

The inspector had previously notified the operator of this
condition (Tr. 25).

Di scussi on

The facts establish a violation of the regulation. The
handrail on the el evated wal kway was not of a "substanti al
construction"” since a portion of the guard rail was m ssing.

Respondent' s def ense has been previously di scussed and
deni ed.

The citation should be affirned.
Cl VI L PENALTI ES

Section 110(i) of the Act, now 30 U.S. C. 820(i), sets forth
the criteria to be considered in assessing civil penalties.

Respondent has no adverse prior history relating to the
i ssuance of any citations. The business, as noted in the
stipulation, is quite small. The respondent was hi ghly negli gent
in that these conditions were open and obvious. In addition
before these citations were issued, respondent had been
informal |y advi sed by I nspector Broone of the conditions existing
in Citations 588716, 588717, 588718 and 588720. The parties
stipulated that the inmposition of the proposed penalties will not
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af fect respondent's ability to continue in business. The gravity
of each violation is severe and such gravity is apparent on the
record.

A keystone of the Act is good faith conpliance. In this case
respondent did not denpnstate any statutory good faith because
the violative conditions cited by |Inspector Broone were not
abated until w thdrawal orders were issued by MSHA | nspector
Davi d Estrada on Septenber 2, 1981 (Stipul ation, paragraph 9).

Considering the statutory criteria, and based on the entire
record, I amunwilling to disturb the penalties proposed for
these citations.

Based on the foregoing findings of fact and concl usi ons of
law | enter the foll ow ng:

ORDER

The following citations and the proposed penalties therefor
are affirned:

Citation Penal ty
588681 $ 34
588682 72
588683 36
588715 195
588716 60
588717 60
588718 60
588719 44
588720 52

Respondent is ordered to pay to the Mne Safety and Health
Admi nistration the total sumof $613 within 40 days of the date
of this decision.

John J. Morris
Admi ni strative Law Judge



